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The muddled intersection between two federal laws and a state law in
Massachusetts has legal experts advising employers to re-examine their drug-
free workplace policies as the state's highest court recently issued a game-
changing ruling related to medical marijuana.

The Massachusetts Supreme Judicial Court on July 17 ruled that Irvine,
California-based Advantage Sales and Marketing L.L.C., which fired Cristina
Barbuto after her pre-employment drug screening tested positive for marijuana
use, could be sued under federal handicap discrimination statutes.

Overturning a lower court's ruling on appeal, the court rejected the former employer's argument that Ms.
Barbuto's case could not fall under handicap discrimination pertaining to the Americans with Disabilities Act
because possessing marijuana remains illegal under federal law.

Since 29 states and Washington, D.C., now permit the use of medical marijuana, legal experts are telling
employers to consider the ruling's implications in both Massachusetts and elsewhere.

"The implications of this ruling are huge; this is really a watershed decision in Massachusetts," said Jeffrey
Dretler, partner and labor and employment attorney in Fisher & Phillips L.L.P.'s Boston office. "What it means is
essentially it is no longer OK in Massachusetts to have a zero-tolerance drug policy that you apply ... without
exception or looking at the individual value of the case."

"There's going to be lots of employers (that say) there is going to be a reevaluation of policies regarding drug
testing; that it's time to reevaluate," said Anthony Califano, Boston-based partner in the labor & employment
department of Seyfarth Shaw L.L.P.

The marijuana law, passed in 2012, "left a lot of questions unanswered" for employers, Mr. Dretler said.

One of those questions pertained to cases such as that of Ms. Barbuto, experts said.

Ms. Barbuto, who was hired to help market products, suffers from Crohn's disease, a gastrointestinal condition
that causes severe weight loss. Per legal documents, she disclosed to her new employer that she would test
positive for marijuana, which helps with her appetite and maintaining a healthy weight. Her employer, which
required a pre-employment drug screening, allegedly told her not to worry and later fired her when her screening
came back positive, according to court records.

At issue is that she needed medical marijuana for her disease, which the Massachusetts Supreme Judicial Court
ruled fell under federal laws protecting workers with disabilities, requiring employers to provide
accommodations. In Ms. Barbuto's case, the omission of the drug screen would have been the accommodation.

Chief Justice Ralph Gants wrote that the ruling "does not necessarily mean that (Ms. Barbuto) will prevail in
proving handicap discrimination. The defendants at summary judgment or trial may offer evidence to meet their

http://www.businessinsurance.eom/articlc/20170726/NEWS08/912314716?templale=printart 1/3






